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Imagine a hierarchy in which a landlord leases premises to a tenant who, in turn, (and possibly unbeknownst to the landlord), hires a
general contractor to renovate the premises. The general contractor, in turn, hires sub-trades to complete certain portions of the

renovations (such as painters, electricians, and plumbers).

If the tenant fails to pay the general contractor or the general contractor fails to pay one of its subtrades, the unpaid party could be
entitled to seek relief under the Construction Lien Act (the “CLA") by registering a claim-for-lien against the “owner’s interest” in the
premises. The trouble is that the statutory owner, as defined by the CLA, is often not the same as the registered owner (found on the
parcel register or PIN). As such, the landlord is commonly misnamed as “owner” in the ensuing lien proceedings, whereas the “owner”
under the CLA is actually the party who contracted for the work (in our case, the tenant). If faced with this situation, a landlord needs
to consider, at a minimum, the following possibilities:

(A) Does the landlord need to have its title cleared?

(B) If such is the case, should it:

(1) pay money into court to clear its title?

(2) move to discharge the lien on the basis that it is not a statutory owner?

(3) move to discharge the lien on the basis that the lien claimant’s rights have expired?

(C) Are there any outstanding issues regarding s. 19 or s. 39 notices under the CLA that would have an impact upon its decision?

(A) Does the landlord need to have title cleared?

Even sophisticated landlords panic upon discovering a lien on title. But the first question to ask is whether the title really needs to be
cleared on an urgent basis. It may be that, unless the landlord is trying to sell or finance the property, or the landlord is being pressed
to remove the lien (for example, by its own landlord in a head lease situation or on account of commitments it made in its mortgage
documents), then time itself may resolve the issue without the landlord having to step in.

(B) (1) Should the landlord pay money into court to clear title?

The CLA recognizes that an unproven lien claim has the power to adversely affect an owner’s interest in its lands since the lien

claimant is putting a charge on the land to act as security in the event that a claim is ultimately proven. So, to accommodate owners

whose interests are adversely affected, the CLA permits anyone to substitute other security by posting money with the Accountant of



the Superior Court of Justice (i.e., “paying into court”). The immediate advantages to paying into court are: (a) it is fast; (b) title is
cleared thereby; and (c) the cost of the motion is relatively inexpensive (especially if done in Toronto). However, there are certain

inherent risks in posting security with the Accountant:

* First, the payor generally must post money equivalent to the full amount of the lien claim plus the statutory gross-up of
25% of the lien claim for costs (up to a maximum of $50,000.00) money, letters of credit or bonds can be tied up in court for
a lengthy period of time and cannot be released (or cancelled, as the case might be) without court order.

* Second, the security stands to the credit of the action regardless of who posts the initial security. Therefore, even if a
landlord is ultimately absolved of any liability, it cannot simply require the security be returned to it. If the action is ongoing
between the tenant and the contractor, the money stays with the Court until the action is determined.

¢ Third, the liability is wider than one might first imagine. All lien claimants share prorate in the security posted. This can be even
more surprising to the unwary where sheltering is an issue (that is, when another lien claimant shelters under another lien

action and, therefore, is not required to commence any further formal action).

(B) (2) Should the Landlord move to discharge the lien on the basis that it is not a statutory owner?

A lien claimant’s lien rights are defined by section 14 of the CLA:

Creation of lien

(1) A person who supplies services or materials to an improvement for an owner, contractor or subcontractor, has a lien upon the

interest of the owner in the premises improved for the price of those services or materials. [emphasis added)].

Section 34(5) of the CLA (the enforcement provision) requires that every claim for lien set out information, including the name and
address for service of the person claiming the lien, the name of the owner of the premises, the name of the person for whom the
services or materials were provided, the contract price or subcontract price, the amount claimed and a description of the premises.
This is why the definition of a statutory owner is critical. Section 1(a) provides: “owner” means any person, including the Crown,

having an interest in a premises at whose request and,

(a) upon whose credit, or

(b) on whose behalf, or

(c) with whose privity or consent,

or

(d) for whose direct benefit, an improvement is made to the premises but does not include a home buyer;

The problem lien claimants face in trying to lien only the leasehold interest lies within the eregistration (“e-reg”) process itself. E-reg
requires that the lien claimant enter the PIN of the premises. Of course, the PIN is assigned to the registered owner, thereby requiring
the lien claimant to name the registered owner even if it doesn’t wish to. There is a move afoot by the OBA Construction Law Section,
to rectify these problems. Nevertheless, it is incumbent upon a lien claimant to make sure it identifies whether it is claiming against

the leasehold interest, the freehold interest or both. This issue was addressed in a recent case argued (successfully) by our firm:

A claim for lien is a statutory remedy provided for by the Construction Lien Act. As a consequence in order for a claim for lien to

advance the applicable statutory provisions must be complied with. [] It is common ground that [the moving party] is the owner of the



title to and landlord of the lands and premises but that in itself does not fulfill the requirements of “owner” as defined in the Act. In

the claim for lien, other than describing it as owner, none of the requirements set out in (a) to (d) of the definition of owner are set out.

Further, pursuant to section 19(1), in order for the interest of [the landlord] as landlord to be subject to the lien to the same extent as
the interest of the tenant the plaintiff must have given the subject to the lien to the same extent as the interest of the tenant, the
plaintiff [i.e., lien claimant] must have given [the landlord] written notice of the improvement to be made. No evidence of such notice
being given was tendered nor was there any suggest that the notice was given. On such facts, regardless of naming [the landlord] in

the claim for lien and calling it “owner”, the claim for lien fails against it. [emphasis added]

See: Engineered Construction Limited v. Arena Entertainment Corporation et al.

[unreported]

The question a landlord will undoubtedly ask itself is whether it should pursue such a motion. Put another way, the landlord might ask
itself whether it has the right kind of evidence or argument to succeed at Court. The good news, for landlords at least, is that the CLA

places the onus of establishing the lienability of the owner’s interest on the contractor and not on the owner.

(B) (3) Should the Landlord move to discharge the lien on the basis that the lien claimant’s rights have expired?

Lien claimants can lose their rights by waiting too long the right to lien is strictly limited by time. Each lien claimant’s lien rights start as
soon as the claimant supplies materials or services for a project. But, unless those rights are preserved by registering a lien claim and
affidavit against title, they will expire at the end of the very strict 45-day deadline set out in the CLA. Even after the lien claim has
been registered, that claim itself will expire unless it is “perfected” by issuing a statement of claim in the right jurisdiction and
registering a certificate of action on title within the next 45-day period. And even after the lien claim has been perfected, the lien can
expire unless the action is ordered for trial or a trial date is set within two years from the date the statement of claim was issued.
Patience may prove to be an advantageous route for the landlord if the lien claimant is expected to be, or has proven to be, less then
diligent in the prosecution of its lien claim. This is particularly advantageous in the latter case because it will not matter whether a lien

was validly registered or not once lien rights have expired, they have expired forever regardless of the reason for their expiry.

(C) Section 19 Notices and Section 39 Requests for Information

Under Section 19 of the CLA, the lien claimant must notify the landlord, in advance, that the supply is going to take place, and that it
intends to claim lien rights against the freehold interest (the landlord’s ownership interest, not the tenant’s leasehold interest), in the
event of non-payment. If the landlord receives such a notice from the contractor in accordance with the statute, and does not respond
by disclaiming responsibility, in writing, within 15 days of receipt of notice, then the contractor and its trades may attach their liens
to the underlying freehold interest. The emphasis, of course, is on notice in advance of the improvement being made. The Court has
been reasonably strict in requiring that the formal requirements of Section 19 be followed. While the best practice (from a lien
claimant’s perspective) is to use “form 2”, set out in the CLA, use of the form is not required. Any form of notice will do so long as it is

“arresting” and “attention-getting” and contains the following:

1. Details of the contract between the contractor and the tenant;
2. A warning about the liability of the landlord, directing the landlord to Section 19 (1) of the CLA,;
3. A statement of the intention of the contractor to hold the landlord liable under this action; and

4. Specific mention of the landlord’s obligation to disclaim responsibility in writing if it chooses to do so.

The case law in the area is clear that the formal written notice must make it “sufficiently distinct and memorable to the landlord that

its freehold interest will be looked upon in the event of non-payment”. Therefore, a landlord may reasonably rely on a lien claimant’s



failure to give it proper notice that it intended to hold the landlord liable for any issues regarding non-payment. A lien claimant may
also ask for, and be given, certain information regarding the factual and contractual relationships between various parties in a

construction pyramid.

Section 39 of the CLA provides the lien claimant with the ability to demand and obtain certain information, such as the names of the
parties to the contract, the contract price, the state of accounts between owner and contractor or contractor and sub-contractor, a
copy of any labour material payment bonds (if any), and statements of whether a sub-contract has been certified as complete.
Although it is doubtful that the landlord, who truly did not request any work, has any information to give, its best practice is to comply
with the demand in a complete and timely fashion. The reason is that it is difficult to remove a lien for tenants’ improvements from an
owner’s title on a summary motion on the ground that no notice or no proper notice was given under Section 19 of the CLA
especially if the landlord refuses to assist the lien claimant in determining whose interest it should be liening.

The existence or adequacy of notice is usually seen as a genuine issue for trial and, thus, not susceptible to summary judgment.
However, there are cost consequences of dragging a landlord through a lien trial where there is no, or inadequate, section 19 notice.
This could be quite serious and costs could be awarded against the solicitor for the lien claimant as well as the lien claimant itself (in
the appropriate circumstances). The reason is that the statutory trade-off for this greater access to information in favour of lien
claimants is greater direct responsibility for the contents of the claim for lien, the circumstances of its registration, and for the course

of the lien action once it is under way.

The Final Word

Assuming that a landlord wishes to proceed with any such motion, it will do so by obtaining a motion date from the applicable Court.
In Toronto, that would be obtained through the Construction Lien Court. Depending on the Court’s availability, one could likely obtain
a motion date in a matter of weeks. And depending on the complexity of the motion and the extent of any cross-examinations that are
conducted on the supporting affidavits, the cost of such a motion will likely be somewhere between $5,000 to $10,000. Of course, if
the landlord is successful, a Court will likely order that the losing lien claimant pay a portion of the landlord’s legal costs typically 50%.
The obvious advantage to pursuing this course of action is the ability to have an invalid lien dispensed with in a quick and cost
effective summary procedure. The disadvantage is in the uncertainty of a Court’s decision and the issue could possibly be ordered to
be dealt with at a trial of the action. One factor that may assist a landlord in choosing whether to proceed with such a motion is
whether the lien claimant has availed itself of discovering information that it is statutorily entitled to ask of landlords and other

participants in the construction pyramid.
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