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WeirFoulds recently acted as Amicus Curiae in a judicial review involving the 
interpretation of a regulator’s jurisdiction to award costs. Although the case 
focused on the particular statutory framework applicable to the Appeals 
Committee of the Real Estate Council of Ontario (“RECO”), the case contains 
important lessons for other regulators.

Background

In Registrar REBBA v. Jolly, 2016 ONSC 2338 (“Jolly”), the question was whether 
RECO’s Appeals Committee was constrained by the requirement in the Statutory 
Powers Procedure Act (“SPPA”) that before an order for costs can be made, there 
must be a finding that the conduct of a party has been unreasonable, frivolous, 
vexatious or in bad faith. Neither the Real Estate and Business Brokers Act, 2002 
(“REBBA”) nor the tribunal’s own Rules of Practice imposed such a condition. In 
this case, RECO’s Appeals Committee declined to order costs and ruled that the 
SPPA’s rules regarding costs governed. RECO subsequently applied for judicial 
review.

The Divisional Court upheld the decision of RECO’s Appeals Committee and 
concluded that the tribunal could only award costs in the situation contemplated 
by the SPPA – that is, when a party’s conduct is unreasonable, frivolous, vexatious, 
or in bad faith. The court went on to note that s. 32 of the SPPA provides that the 
SPPA’s provisions govern in the event of a conflict, unless the tribunal’s enabling 
Act contains express language to the contrary. As REBBA did not expressly exempt 
RECO’s Appeals Committee from the requirements under the SPPA, the SPPA’s 
costs provisions prevailed. 

Consequently, although REBBA and RECO’s own Rules of Practice explicitly 
address the issue of costs, the Divisional Court’s decision confirms that the 
Appeals Committee may only award costs in the circumstances captured by the 
SPPA.
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Lessons for Regulators

The Jolly decision is a reminder to regulators that there are often layers of legislation that must be considered 
when formulating Rules of Practice. Occasionally there is conflict between a regulator’s governing statute and 
the SPPA, which may be by mistake or by design. Either way, the conflict must be managed carefully to ensure 
that the regulator acts in a manner that is consistent with its own jurisdiction.

In respect of costs orders, many regulators are exempted from the provisions of the SPPA in one of two ways. 
First, some regulators have legislation that stipulates that where there is conflict with the SPPA, their own 
legislation prevails. Second, regulators whose committees are entitled to award costs in accordance with the 
provisions of an Act that were in force on February 14, 2000 are exempted from the SPPA’s costs regime (by 
virtue of a grandfathering provision). 

For regulators who are not exempt, a legislative change is necessary. This was the conclusion of the court 
in Jolly and the decision of the Divisional Court in Barrington v. The Institute of Chartered Accountants of 
Ontario, 2010 ONSC 338, 260 O.A.C. 199, a decision that considered a similar issue and that ultimately led 
to legislative reform for the regulator in issue.
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WeirFoulds LLP has established itself as one of Canada’s premier regional law firms and has provided strategic, cost-effective and 
innovative legal advice to our clients since 1860. WeirFoulds has thrived by becoming a true partner to our clients’ businesses, ensuring 
that our legal advice addresses their priorities. We remain successful by constantly adjusting the scope of our services to better serve 
our clients’ needs. Focused on four core areas - litigation, corporate, property and government law - WeirFoulds’ lawyers are recognized 
leaders of the Canadian legal profession, having acted in many of the nation’s landmark cases and most significant mandates. We are 
proud of our heritage, and our reputation for excellence that has been built on a long history of establishing and protecting our client 
relationships. Our recent ranking as the top regional firm in Ontario by Canadian Lawyer magazine, and our number one ranking in 
Novae Res Urbis’ 2015 Top 10 Development Law Firms in the GTA, are each a testament to our commitment to exceptional service. Our 
size lets us offer clients access to world-class legal services without the burden of extensive cost overheads. Across all practice areas, 
we work in a flexible and integrated manner to deliver efficient results. 

Information contained in this publication is strictly of a general nature and readers should not act on the information without seeking 
specific advice on the particular matters which are of concern to them. WeirFoulds LLP will be pleased to provide additional information 
on request and to discuss any specific matters. If you are interested in receiving this publication or any other WeirFoulds publication 
by e-mail, or if you would like to unsubscribe from this newsletter, please let us know by sending a message to 
publications@weirfoulds.com.
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WeirFoulds acts for a variety of professional regulators, assisting them with their mandates to serve and protect 
the public interest, maintain high standards among members and foster public confidence.

Contact us for any assistance related to professional regulation. For further information, please click here. 
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