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FOR MORE INFORMATION The increasing viability and importance of distributed energy resources, and the content
OR INQUIRIES of the provincial government’s policies on climate change, make the use of brownfields
ROBERT B. sites for brightfields developments a compelling option for municipalities.
WARREN* S _
416.947.5075 Brightfields are a form of brownfield development, and may be understood as the use of
» FULL BIO vacant or contaminated lands for renewable energy projects.

By way of background, the framework for brownfields developments was provided by
three legislative changes. The first was amendments to the Environmental Protection
Act’ that provided protection from administrative orders if a record of site condition
was obtained. A record of site condition was available if the owner of a property could
establish that the nature and extent of any contamination had been appropriately
investigated and, if required, remediated. The second was amendments to the Planning
Act’, which allowed municipalities to designate all or a portion of their territory as a
community improvement project area. For lands so designated, municipalities could
create community improvement plans and, in turn, make grants or loans to cover the
costs of development. Finally, amendments to the Municipal Act’, and to the City of
Toronto Act?, allowed municipalities to pay subsidies, in the form of deferred municipal or
school taxes, to support the development of brownfields sites.

Many municipalities have enacted by-laws creating community improvement project
areas and community improvement plans, and have made funding available to
support brownfields developments. Some of those by-laws, for example, those of the
City of Toronto’, target certain kinds of developments, such as those which generate
employment, as the ones eligible for financial support.
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The second impediment is that those by-laws, as a condition of the provision of financial assistance, may require
the complete remediation of contamination. The nature of renewable energy projects is such that they often do not
require full remediation.

Finally, renewable energy projects do not, absent subsidy, typically earn a level of return comparable to other forms
of development, for example, for residential, commercial or industrial purposes. For that reason, developers may not
be attracted to brightfields developments.

While brightfields may not be attractive to developers because of lower financial returns, they are attractive to
municipalities because they offer energy savings and public policy benefits that conventional brownfields developments
do not. Like other forms of brownfields developments, brightfields offer the use of vacant or underused sites that
would otherwise remain that way because they are contaminated. Brightfields may supplement, or even replace, a
portion of a municipality’s electricity supply, with the concomitant potential benefits of increasing the reliability of
electricity supply and lowering the cost of that supply. Brightfields may assist municipalities in complying with the
provincial government’s targets on reducing greenhouse gases. The municipalities which own, in whole or in part, an
electricity distribution utility may find that encouraging brightfields developments is a way to assist those utilities in
responding to the challenges posed by the increasingly widespread implementation of distributed energy resources.

Brightfields offer an additional benefit, in that they help to curb the so-called energy sprawl. Renewable energy
projects are often located on land that could otherwise be used for agricultural purposes. By locating renewable
energy projects on underused or contaminated urban properties, brightfields protect greenfields from being used for
wind or solar installations. In the process they may reduce public resistance to their development.

Given the benefits that brightfields developments offer to municipalities, it may be time to revisit the provisions, in
existing community improvement plan by-laws which, directly or by necessary implication, limit the attractiveness of
brightfields developments. In particular, by-laws that designate community improvement plan areas should encourage
brightfields developments, and ensure that there are adequate financial incentives to encourage those developments.

It unfortunately remains the case that the economics of brightfields developments are such that subsidies are still
required. To this point, the provincial government, and its regulatory agency, Independent Electricity System Operator
(IESO), have not provided those subsidies. However, providing subsidies for brightfields developments would seem a
logical, even a necessary, component of the province’s climate change policies. The provision of such subsidies could,
together with changes in the approach which municipalities have to date taken for the development of brownfields
sites, make brightfields developments an attractive alternative for municipalities.

* The author is indebted, for much of the content of this note, to Thierry Spiess and his work on brightfield developments in
Canada, the United States and Europe. Dr. Spiess can be reached at tspiess@ryerson.ca.

1 Environmental Protection Act, RSO 1990, ¢ E.19, parts XV.1 -, XV.2.

2 Planning Act, RSO 1990, ¢ P.13, s 28.

3 Municipal Act, 2001, SO 2001, ¢ 25, s 365.1.

4 City of Toronto Act, 2006, SO 2006, ¢ 11, Schedule A, s 333.

5 For example, City of Toronto, By-law No 1323-2012, which, among other things, encourages brownfields developments for uses which generate employment.
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WeirFoulds understands the risks and critical issues that face our clients in the Energy and Regulatory sectors. Our lawyers have extensive
experience and have given transactional, litigation and regulatory advice to both public and private sector clients in this sector.
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WeirFoulds LLP has established itself as one of Canada’s premier regional law firms
and has provided strategic, cost-effective and innovative legal advice to our clients
since 1860. WeirFoulds has thrived by becoming a true partner to our clients’
businesses, ensuring that our legal advice addresses their priorities. We remain
successful by constantly adjusting the scope of our services to better serve our clients’
needs. Focused on four core areas - litigation, corporate, property and government
law - WeirFoulds’ lawyers are recognized leaders of the Canadian legal profession,
having acted in many of the nation’s landmark cases and most significant mandates.
We are proud of our heritage, and our reputation for excellence that has been built
on a long history of establishing and protecting our client relationships. Our recent
ranking as the top regional firm in Ontario by Canadian Lawyer magazine, and our
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number one ranking in Novae Res Urbis’ 2015 Top 10 Development Law Firms in the
GTA, are each a testament to our commitment to exceptional service. Our size lets us
offer clients access to world-class legal services without the burden of extensive cost
overheads. Across all practice areas, we work in a flexible and integrated manner to
deliver efficient results.

If you are interested in receiving this publication or any other WeirFoulds publication
by e-mail, or if you would like to unsubscribe from this newsletter, please let us know
by sending a message to publications@weirfoulds.com.
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