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capre holiday sales and

manufacturing  layoffs

notwithstanding, the
Canadian  economy  remains
markedly stronger than its: United
States counterpart.

S() h.l_\-’ l;l‘.\"\’t'f.‘i \\'Ilﬁhl' I?nlcliCL'.\
are largely focused on facilita-
ing real estate transactions both
residential and commercial; they
are for the most part collectively
relieved rthe subprime marker im-
plosion rvaging the sector south
of the border has had a relacively
IIIi!(I Il“P.lLl IlCI'L’.

”‘ al .l". .I‘“.\/ llt‘ll,‘\‘.d'l]f l!llWI]'
i in business serves as means
[[§] N[l.ll‘l)l.'ll l.“ll.'\.\ \Lil] set ‘.]I)LI exert
adaprability racher than languish
with a depleting client list.

“Things are not critical yet,”
asserls  Steven I’L'lrlﬁtﬁ'in. a rL'ilI
estate law speci at Minden
Gross LLIT “We will see declining
house prices and there is a glut of
condos thar are coming, online. If
people don't have jobs this inevita-

bly resuls in a decreasing [of] the
volume of purchases and sales.”

But he points 1o the economic
malaise 15 years ago that in Cana-
da had a significant impacr on the
“.'-l! ustate l“ilrkL:l. S"il\v”il]g lhl’
emergence of insolvency as a dedi-
cated pracrice area of law.

In the current downturn, which
hasn't heen officially labelled a re-
cassion, perliaps the most notice-
.IITIL‘ ('il.lng{' Il.lﬁ I’t’ﬁ'" an {‘Vitlﬂ“(
Pearlsiein,

dearth of Tenders, sa
“In
banks are lending but  more
strictly cntbrciug their lending,
criteria,” he says,
Mortgage-backed  securities
are no longer a source of funds
as o resule of marker conditions
south of the border, and many
of the other craditional real ese
lenders are sitting on the sidelines

lh(‘ com Il‘lL‘l’L‘i:'l] l'll:l['k['| N
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Silver lining brightens real estate gloom

as a resule of asset allocation re-
quirements, he says. “So it leels
like people aren’t lending,”
Pearlstein says he expects it
will be another year before such
lenders resume activities in real
estare alchough
lhill‘b not ”CLChSHriIY 'L"()illg [(4]
have a detrimental impact to any

mvesrments

I'IIL'-INIITL'EI‘IIC ‘.l(.'E‘J'C‘L'.

[ven foreclosures aren’t poised
10 |'.|\'.l!,'|f (IIC rn-]rl\'fr as Sr\'rrc]_v as
they have in the ULS.

Pearlstein recently delivered a
continuing, education seminar for
!.l\\'.\'t'[) on llll)fl;.',;l!;c L'"I.("CL'"“H"
and observes “in Ontario it hasn't
gone crazy yet. Historically, there
dare a I() ore lIL'iEllll'.\ |l|cl“ |||Cn.f
used 10 be, but 1 think overall it's
not that huge a lactor just yet.”

He donbis thar mortgage de-
fauls will ultimately become a
driving force behind an economic
implosion as it did during the
1990s, although Pearlstein doesn't
dismiss the impact soured real es-
e kl'—'-llb (Oll]ll ll;l\".‘ Clll“lll:l'l‘.\'l.'l_\"
over the coming, vear.

At another continuing, educa-
tion session hosted by the Onrario
Bar Association scheduled for June
9. Pearlstein will preside as chair-
man in a discussion entitled Re-
structuring Distressed Real Estane,

The program will address sig-
||“].L'il|“ t'll.ln!_"fﬁ il'l |'ll' Ii“\‘ llllll
practice that have oceurred in re-
cent years, and moreaver will pre-
P'.U.'L‘ l:l\\')’(_‘r 'J.“L'l'ldL'CS \Vhll '.I.“il.l‘fsis
and strategics 1o properly advise
l’li‘.'"l.‘b |l]1ll Fllid‘.' |h(f"1 [[¢] |:|k(' |||L'
appropriate steps 0 meet  their
concerns. “As the flow of real es-
tate transactions has decreased it is
even more important to broaden
your practice and gain the poen-
tial 1o generate new files in this ex-
panding area,” P'earlstein writes in
an outline describing the session.

In this vein, he emphasizes
the need for lawyers o be adapr-
rlise

able and enhance their expe

‘Things are not critical yet,’ says
Steven Pearlstein.

beyond basic property conveyance.

“I Jl\\'}'Cr.\. oven |I'll|M' \r\'h" ||-|Vl'
experience in real estate, really don't
have thar multi-discipline abiliry
think on both sides and see how
they fir together,” he says referring,
1o insolvency and restructuring,

Douglas Klaassen is a parier
at Srikeman Elliorr LLPs Real
Estate, and Structured Finance
and Financial Products groups
and has morphed the focus of
'Iis PI‘.ICII‘CL’ {3] ild.l}“ (8] n'l;l.rl\'ul
changes over the years,

Although he began doing basic
T'L'.]j esuie \V’.JIL. I\(' sSOOn llligr.llL'(i
commercial

1o concentrale on
transacrions,  then  commercial
mortgage lending and in recent

vears became one of the first
lawyers in Canada 10 plug imo
mongage-backed  securities and
morgage securitization,

Amid the current downturn,
Klaassen again retooled his prac-
tice in a move back to more tradi-
tional real estate work.

“Diversilication is importang,”
he says. “The endency owards
specialization can only po so far
and the broader range your skill
set is the beteer off you'll be.”

He 1oo is oprimistic thar the
economicimpact of world financial
markets won't be as detrimental o
Canadas cConomy as in the ULS.

“Unlike our American friends,
I think the impacr of this recession
will be relacively benign in this
country compared to south of the
border,” says Klaassen.

He notes that LS. lenders are
n'll)\'ing ll“\'.ln-!.‘\' recourse [le
ing and lower leverage “which is
whart Canada has been doing for
the last 100 years.”

There are also opportunities lor
the emergence of private lending

funds, such as the new KingSerr
Canadian Real Estae Income Fund
L chat will il the gap ol other
lenders who are either corrently sir-
ting on the sidelines or tightening
their credit requirements,
“Someone is going 1o have 1o
come in and ke their place and
whoever comes in and sews this up
is going 1o see a tremendous re-
wrn,” says Klaassen.
"We look like a sale haven
compiared w other countries,
Going, forward | think Canada
will continue o be viewed as a
good place to investand | expect
there will be renewed interest in
II\.”“ once current I“.lrllzl‘f .'IPPI'E"

hensions subside.

In sum, Khiassen says the down-
wrn ulimarely will have an upside
in the long term and his prognosis
for real estate is optimistic. “T'heres
no systemic Canadian real estate
problem. The bad news is that our
major trading partner has a sys-
|L'Illil. l‘L'.I! [SIHIS IHI’lJlL'l'll ilnd lll“i!
they work tiat through and decide
ll()\\* ||l|lEh (l:l:l:i.ll:&' l]l{.l‘." llﬂ”L’ [[$]
their economy, we're not going to
know what consequential impact
that will have on the Canadian
economy. But [ think irs going 10
ll’i'lll inll:l'('&li"g _VL:Ir.N

New definition is narrow,
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say lawyers

familiarize themselves with the law o be able ro

thoroughly serve developer clients.

I’F('C[J‘.VC nexr mn"(h, l‘:'.ll esrare d['\"cll)pfrb

will be added to the lisc of parties and insti-
tutions that are subject 1o requirements un-

der the federal Proceeds of Crime (Money Laun-
dering) and Terrorist Financing Act, or Bill C-25,
The Rill, originally passed in 2001 and
amended 1o expand its jurisdiction in 2006, is
administered under the Finance
and Reports Analysis Centre ol (
tended jurisdiction over developers, ellective Feb,

Transactions
nada. Its ex-

200, means most real estate lawyers will need o

According to the new law, a developer is by deh-
nirit)n llny (“C"[ “'hu I]'.lS overseen [!If consrruc-
tion, or sold or purchased at least five new houses or
condominium units -—— or just one new commercial
or industrial building
which perhaps broadens the potential client base be-
yond the notion of a rraditional, real estare tycoon,

“Once you're defined as a real estare developer

- inside of a calendar year,

'\'Ull.".' ll]\\'ilyh LIL'“IIL'(I Nl llC\'L’]UPCf.“ Pllil"\ Ot
Sy]vi.l Adriano, a partner at Weirloulds LI
"“So il you sell hive houses in one calendar year,

See Law, page 10
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V\'Ull.l" it LICVI’IUPC[ W I‘ ‘VU“ 5('“
one house the tollowing year,
you're still subject 1o the require-
menrs. You don't file annually
but the requirements involve re-
cord-keeping.”

Adriano was a guest speaker
last month ar an Onuario Bar

ssociation  continuing educa-
tion session providing lawyers
with insights into what the new
regime involves lor their clients.

Her presentation generawed
discussion and questions regard-
ing some of the requirements
and how lawyers can best assist
developers with their clients.

The legislation was phased
in as a requirement first for fi-
nancial institutions, then for
real estate agents and brokers,
before becoming eftecrive for
(IC\'Q‘]UP(‘"N.

Federal authorities have de-
termined  that  developers are
vulnerable to money lwundering
.\('hflnfﬁ Hl'l(l rt'.‘] estare in\’(‘.\'['
ments have been used by crimi-
“.l]'\ (8] hid |'|]()||€'\' .“l(l dAssers,
Adriano ourlined the require-

ments of the legislition, which
darc F'L'l".'fill])' lllrL'L'“.’ILI.

Firsi, FINTRAC mandates
that  developers  establish  a
compliance regime with which
II“:.Y nmust Hndff[ﬂkc « ri.‘ili As-
sessment of their valnerabilities
based on their geographic loca-
tion, dient relationships, sup-
pliers of products and services,
and implemenr means ro rrack
money handled by sall.

The second aspect is an
lll)“gi“i()“ o rL'PlH" Lransiac-
tions involving cash amounts
exceeding  $10,000, or any
transactions a developer deems
to seem suspicious.

Third, developers will  be
required 1o identily individu-
.'lls. ('(ll'l"'n”i"ll'lﬁ, or I{'g;l] rn'i'
ties that purchase a new home
or |m]ldinp,. or any party that
provides funds in any amount as
part of a property purchase.

The identification informa-
tion that FINTRAC requires
is specilic: name and address,
date of birch, and all partics’
accupations.

They musr also keep receiprs

to target developer

‘Once you're defined as a real
estate developer you're always
defined as a developer,’ says Sylvia

Adriano.

for transactions of any amount
and ensure they hold on to them
for at least five years and provide
the requisite records 10 FIN-
TRAC upon request.

“People were concerned tha
this would be very paper inten-
sive for real estate developers,”
says Adriano ol the lawyers in
artendance cither in person or
who logged on to the session

I'Iy Wk'l) cam,

“Every time  they  receive
funds they have w keep a re-
cord,” she says of developers.
“So lawyers were asking “What
will my clients have ro do in or-
der ro comply?™

She acknowledpes thac tor
developers, “It’s quite a bit of
waork initially in setting that
up.”

Sll"l(.' Iil“"VL'I'.\ Il-l\'L' r.li.'.t'd
questions about the require-
ment w confiem the wdenifi-
cation ol purchi
along with their occupations,

“My friends who are real es-
tate agenis are having a lor of
gricl, probably everyone is,"
observes Jeflrey Schwartz, of
Schwartz & Schwartz who cur-
rently presides as chairman of
the OBAs real property secrion.
“People have clients who've been
friends for 10. 15 years, and
lI]('_\'II'L' now rcquircd w ilSl\' III\'.'“)
for 1D."

Schwarez says for lav
however, the law “is not
as it sounds. Lawyers such as
real estare lawyers have been

Wrs Or SL’l |Cl'!-.
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bauling  money  Liundering,
errorism, and fraud lor some
time,” he says.

Referring 1o his law practice
as relanively general and one of
fundamenrtal conveyance when
it comes to real estate deals,
Schwarrz emphasized no lawyer
is necessarily immune from hav-
ing brush with a frandulemt
transaction,

"I was part of a lile where

when we dug enough into it
and a [raud was discovered and
the liwyer on the other side
who was representing the bor-
rower [appeared] o have been
duped,” he shares.
“So this is not new to us,” he
s of the real estate bar, “It's
juse spreading our thar abliga-
tion a littde bit further into our
pracrice.”

Ta assist clients, many lirms,
especially those thar are larger,
have notified their developer cli-
ents and provided informacion
1o assist them with compliance
requirements.

Adriano also says FINTRAC
professionals are  parricularly
helplul in assisting developers,
I‘.I\V‘\'Er.\, :Iﬂ(l ‘Il'l‘\' 'Llr[il’.‘i n:'(|l1ir"
ing help with compliance.

Stephen Karr, a pariner at the
boutiqne commercial/real estare
law firm of Harris Sheatler LLI
agrees that the requirements will
present a challenge for developer
clicnts ar the outset as developers
establish new administrative rou-
tines and train their staff,

“Jusr as with any other lepis-

lative change, it will nlrimarely
become just parc of the ordinary
operating and sales procedure,”
he says.

Karr adds thar ir will be in-
ll.'l'c.\-l'lllg‘ O S¢C II‘J\'( CIL'\‘L'I(’I'IL'I'
clients will fare with idenrifying
whar could be “suspicions trans-
actions” under the legislation.

"‘X’(’ livﬂ il'l a gl("l‘;ll Vi".lg{'
and many unics here in the GTA
“I‘[l'l'l .'K)I(l to il'l\v’(."l(?l's. lﬂ‘lll
here and abroad, through agents,
[riends, and relatives. Some buy
one ““il. (“I'Il'r?- 11'li|'\' I]ll}' M’\'l'rl'il
units,” he explains,

“With few exceptions, the
transactions are very ardinary
and have typical deposit struc-
tures. So, absent some very un-

ustial or suspicions behaviour
on the part of a buyer, how
thae will actually manifest isell
in a practical sense at a condo-
minium sales pavilion where
in-house  marketing sall are
trained to sell units and seal the
deal as quickly as possible, we
h.l\'&f '\'Cl 1O see.

“The procedures to be put in
place, such as identifying buy-
ers who are not physically pres-
ent, or sourcing the funds, must
be complied with by developers
and will likely slow down or
delay the process of ‘sealing the
deal,”™ says Karr.

“All of it just makes the art
ol the deal that
complicated and nu
acknowledges. "Tha
new reality.”

His firm has provided its cli-
<nts Wi.lll H I“L'"l()l"nl"dlﬂ" i“ Hi
form that spells out the require-
ments ﬂl.llliﬁ Iﬂgislilli()n ({8 ilsbisl
them with compliance.

The new compliance require-
ments can be found on FINTRAC
web site ac e finenre,ge.ca, T

much
eed,” he
just the

more
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