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In business-related litiga-
tion — particularly cases brought 
under the Ontario Business Cor-
porations Act (OBCA) or its fed-
eral equivalent — expert business 
or share valuation evidence will be 
critical to your case. But there are 
pitfalls typically associated with 
leading expert evidence in com-
mercial disputes.

In Regina v. Mohan, [1994] 2 
S.C.R. 9, Justice Sopinka articu-
lated the four criteria necessary to 
the admissibility of expert evi-
dence: (a) relevance; (b) the 
necessity of the evidence to assist 
the trier of fact; (c) the absence of 
any other exclusionary rule; and 
(d) the presence of proper profes-
sional qualifications.

Justice Binnie noted in R. v. 
J.J., [2000] S.C.R. 600, that 
“expert evidence should be scru-
tinized at the time it is proffered 
and not allowed too easy an entry.” 
This gatekeeper function has 
recently become quite robust, as 
trial judges demonstrate a willing-
ness to exclude expert evidence 
which does not meet the Mohan 
test. This result occurred in 

Dulong v. Merrill Lynch Canada 
Inc., [2006] O.J. No. 1146 and in 
GMIC Inc. v. Ola, et al., a Feb. 10 
ruling by Justice Penny on a voir 
dire. These decisions show the 
need to ensure that one’s expert’s 
report and proposed testimony do 
not contain any content or stray 
into areas which are inappropriate 
under Mohan, providing grounds 
for a sustainable objection. 

Long before you seek to have 
your expert’s evidence accepted at 
trial, you will have given critical 
thought to two things: first, in 
what precise professional area you 
are asking the court to qualify 
your witness as an expert, and 
second, how that expertise is rel-
evant to the facts in issue. 

For example, in an application 
under s. 188 of the OBCA in which 
dissenting shareholders are seek-
ing to have their shares purchased 
at fair value, the above two ques-
tions might be answered in the 
following way: counsel is seeking 
to qualify the witness as an expert 
in business valuation, and the 
opinion to be given will be the fair 
value of the applicant’s shares in 
the respondent’s business. The 
evidence is relevant to a fact in 
issue in the application, as s. 
188 (13) of the OBCA contem-
plates a proceeding “to fix the fair 
value of the securities” of the dis-
senting shareholder. 

Regardless of the context in 
which you are leading expert evi-
dence, ensure that you can articu-
late in the clearest possible terms 
how the witness’s professional 
credentials (the area in which he 
or she is to be qualified as an 
expert) enable him or her to offer 

an opinion directly relevant to a 
material fact before the court.

As to the second Mohan factor, 
necessity, the decisions have inter-
preted this criteria to mean that 
the expert witness provides infor-
mation likely to be outside of the 
experience and knowledge of the 
trier of fact. 

In a business law context, one 
should be alert to the differences 
between related professional cre-
dentials. While both a chartered 
accountant and a chartered busi-
ness valuator may be qualified to 
offer admissible expert opinion on 

share value, it is arguable that the 
chartered business valuator’s 
training and qualifications enable 
him or her to offer a more precise 
analysis of the business, and there-
fore a more reliable opinion. Bear 
in mind that the incrementally 
better qualified expert will, all 

things being equal, have an advan-
tage over the opponent at trial.

Always keep in mind when 
considering the Mohan test that 
the court will perform a critical 
analysis of the proffered expert 
evidence and not a superficial one. 
Ola is an excellent example: the 
proposed expert witness was ten-
dered on the basis that he had 
many years of experience in the 
title insurance industry and hence 
could opine as an expert about 
that industry’s practice. While 
superficially that may have 
sounded relevant, the court found 

that none of the fact witnesses at 
trial had relied on industry prac-
tice, hence it was not necessary to 
receive expert evidence on that 
subject — it was not relevant.

It is under the third criteria, 
the absence of any other exclu-
sionary rules, that an expert’s 
objectivity may be challenged. 
While business valuators may 
appear independent of the parties 
retaining them, be aware that 
objectivity can be undermined if, 
for instance, they have consist-
ently made factual assumptions 
about the business that favour the 
position of their clients.

Further exclusionary rules  
include that expert evidence may 
not be led on questions of domes-
tic law; and that an expert may 
not opine on the so-called “ultim-
ate question” before the court.

My final piece of advice: plan 
your expert evidence as though 
you anticipate a thorough voir 
dire and a challenge on all four 
Mohan criteria, since the court 
will no longer simply allow ques-
tionable expert evidence in, and 
use those factors to evaluate its 
weight. �

Helen Daley is a partner at 
Wardle Daley Bernstein LLP, a 
commercial litigation firm in 
Toronto, and has acted in num-
erous commercial list cases.
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As the federal Competition Bureau battles with 

the Canadian Real Estate Association (CREA) over 

the Multiple Listing Service (MLS), lawyers have 

an opportunity to return as the “true quarterback” 

of the sale or purchase of a residential property, 

according to Ontario lawyer Mike Forcier.

“Lawyers could be negotiating the contract and 

finding out what the client wants from the very 

beginning. And with the Internet, there’s already a 

huge wealth of information out there on homes for 

sale. But people need someone to decipher the 

details — and who better to do that than a lawyer, 

who has the specialized knowledge to deal with 

closings and negotiations,” says Forcier, a 53-year-

old sole general practitioner in Owen Sound, Ont., 

who focuses mainly on real estate and family law.

“We should embrace this chance, not fear it.”

He’s certainly doing the former.

Seven years ago, he helped launch Propertyshop.

ca, an online service in which residential property 

owners sell their own real estate while relying on a 

lawyer to provide the legal work and advice.

Backed by seven lawyers, some of whom nine 

years ago formed a company called Lawyers Web 

Property Shop Ltd. that now runs the website, 

Propertyshop.ca currently has 64 Ontario solo and 

small-firm lawyers — including veteran real estate 

practitioner and Law Society of Upper Canada 

bencher Bob Aaron — who charge, on average, 

between one and one-and-a-half per cent of the 

property sale price to provide advice on such mat-

ters as conditions for sale and purchase, zoning, 

legal title and title insurance, negotiating the 

Agreement of Purchase and Sale, and conducting 

legal searches required for opinion on title. Law-

yers pay $1,000, plus HST (as of July 1) in Ontario, 

to join the online service.

Through an agreement with Ottawa real estate 

agent Joe Williams — whom The Ottawa Citizen 

recently dubbed the city’s “most hated realtor” for 

eschewing the standard commission — Property-

shop.ca clients only pay $109 plus HST, unless the 

buyer has an agent and the commission is negoti-

ated, to have their homes listed on the MLS. The 

MLS controls about 90 per cent of residential real-

estate transactions in Canada. The only additional 

charge is $380 (plus HST), paid to Propertyshop.ca, 

which includes a listing on the website, photos and 

description of the property for sale, and two signs: a 

large custom-made one for the lawn (with the price 

listed) and a “talking” one featuring a three-minute 

pre-recorded information message on the property 

which prospective purchasers can obtain by calling a 

See MLS Page 16
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Sex is not only for the young. For older individuals living in nursing homes and other long-term-care facilities, the expres-sion of intimacy raises important, and often unique, issues. It must be appropri-ate, respectful — and legal. “Things are becoming a lot more com-plex. Services are being provided to more people with cognitive impairment and increasing physical needs. We need to be careful about the assumptions we make,” said Charmaine Spencer, a lawyer and research associate with the Gerontology Research Centre at Simon Fraser Univer-sity in Vancouver.
Many of those assumptions are related to competency. “Fundamentally, for someone to engage in intimate sexual relations, there must be consent,” said Judith Wahl, a lawyer and executive director of the Advocacy Cen-tre for the Elderly in Toronto.“If a person has some degree of demen-tia,” she noted, “it does not mean they are not competent or not competent all the time.”Consent is compounded by questions of 

competency and accepted patterns of behav-iour. For example, noted Spencer, who is also an adjunct professor in the Department of Gerontology at Simon Fraser, take the situa-tion of a resident who is cognitively impaired and having sex with her spouse, who lives in the community. “There is a question about the ability to consent.”
“There are consent issues — and cul-tural expectations,” she noted, stressing that, “Children cannot consent. It will still be an assault.”

Not that long ago, the issue of intimacy among long-term-care residents was not an issue at all. “We’re very good at meeting the physical needs, spiritual and recrea-tional [needs]. Traditionally, we haven’t been good at responding to [resident’s] sexual needs,” said John O’Keefe, a senior social worker at Northwoodcare Inc. in Halifax, which provides a range of living accommodations for seniors and others. “At one time,” he added, “we tried to keep people apart. Now we have evolved to the point where we try to support consent-ing adults.”
One indication of that support is the development of guidelines around the 

expression of intimacy. Such guidelines, said Wahl, are important. “Long-term-care homes are people’s homes. It should be a normalized environment.“The acuity of needs of people is increasing. A lot more people are not capable,” she added. “Staff needs to address this in an appropriate way.”In the absence of guidelines, there is often no uniform direction for staff and only personal reactions, noted Spencer. “There really is a strong need for guide-lines. Otherwise people are trying to address these on an ad hoc basis and per-sonal values really kick in.”O’Keefe developed such guidelines for Northwood a decade ago. They include guidance on distinguishing between appro-priate and inappropriate sexual and intim-ate behaviour; on dealing with residents who are cognitively aware — and those who are not; and on inappropriate intimate behaviour directed toward staff themselves.Duty of care is a critical legal issue, said Wahl, past chair of the CBA National Elder Law Section. “The home has a responsibility. These are people’s homes. These are adults. 

There has been a prolifera-tion of tax shelters involving charitable donations in recent years. Although the details have always varied among shelters and have changed over time as the courts and Parliament have decided against various shelter structures, one common feature in the shelter has been taxpayers who somehow obtain a charit-able donation tax credit worth more than the hard cash paid by the donor in relation to whatever was donated to the charity as part of the shelter. The shelter structures also typically required the charity to pay significant “fundraising fees” to the promot-ers of the tax shelter.
In Innovative Gifting Inc. v. House of the Good Shepherd, [2010] O.J. No. 2210, Justice Rob-erts of the Ontario Superior Court of Justice decided that promoters of one particular charitable dona-tion tax shelter should not only be prevented from collecting their outstanding fundraising fees, but should also be required to return any fees already paid.

Innovative Gifting Inc. (IGI) had approached a number of small Canadian charities with an offer of gifts of shares and cash. IGI claimed that the shares had been owned by a Swiss philanthropist who wanted to give the shares to individuals in Canada who were willing to donate these shares and some cash to Canadian charities and receive a charitable donation receipt equal to the sum of the cash and the then trading value of the shares. The recipient charity would then be required to pay a fundrais-ing fee equal to as much as 18 per cent of the total donated amount (or 90 per cent of the cash donated amount if no shares were received).IGI did raise in excess of $1 mil-lion in cash, which it provided to the charities along with shares in a public company with a significant apparent value. The charities then paid their fundraising fees of over $1.1 million. The various charities involved eventually became suspi-cious of IGI and stopped receiving 

Tax shelter 
promoter faces 
civil liability
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All arbitrators on a three member 
tribunal, including those appointed 
by one side, owe the same duty to 
both sides to act with impartiality 
and independence. But is this abso-
lutely true in reality? And how does 
this duty play out in practice? 

Leading commercial arbitra-
tion texts refer to the notion that 
party appointed arbitrators have a 
particular duty to the party that 
appointed them to ensure that its 
arguments are fully understood, 
and candidates for such an 
appointment may acknowledge 
that duty to the party during any 
pre-appointment interview pro-
cess. No doubt it is useful for can-
didates for appointment to have 

some encouragement, however 
slight, to offer parties that are 
considering appointing them. But 
is it consistent with a true duty of 
independence and impartiality for 
such statements to be made? A 
different question, but one that 

should be equally important to 
the party making the appoint-
ment, is whether such an under-
taking can be acted on by the 
appointee without producing 
exactly the opposite of the 
intended result. The answer to 
both questions is “no.”

The chair is the most important 
person in a three-member tribu-
nal. The process for appointing the 
chair will almost certainly ensure 
his or her neutrality in theory and 
in fact. It is extremely rare for the 
majority in a divided arbitration 
decision not to include the chair, 
who serves as the fulcrum of a 
three member tribunal. 

Ontario’s new Rules of Civil 
Procedure were designed to 
make the civil justice system 
more accessible and affordable. 
Other provinces have amended 
their rules with the same object-
ives. But do these new rules 
encourage parties to litigate or 
arbitrate commercial disputes? 
To answer this question, we 
must consider whether the new 
rules eliminate or lessen the 
potential advantages of arbitra-
tion over conventional litigation. 

Privacy
The new rules have no impact 

on privacy, a key advantage of 
arbitration over court proceed-
ings. Litigation is conducted in 
a public forum, while arbitra-
tions are not. In commercial 
matters, anyone can attend in 
court and search the court file, 
and journalists frequently do 
just that. While courts occasion-
ally seal a court file and restrict 
access to hearings, these protec-
tions are not assured and the 
public interest in an open court 
system usually trumps the par-
ties’ privacy interests. 

Choice of arbitrator
Again, arbitration wins. Judges 

have a variety of backgrounds and 
expertise. In the court system, the 
parties can be assigned a judge 
who is unfamiliar with specific 
commercial issues. Parties to an 
arbitration agreement, however, 
can choose their own independ-
ent and impartial arbitrator with 
commercial law or industry-
specific expertise.

New rules 
maintain 
arbitration’s 
edge 
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Middle East countries have 
some of the fastest growing 
economies in the world. Some 
have shown outstanding GDP 
growth rates over the past 10 
years. In spite of political 
instability in the region, rev-
enues generated by oil and gas 
trade and the resulting accumu-
lation of wealth and a growing 
middle class open a number of 
opportunities for Canadian busi-
nesses. These governments are 
looking to attract foreign direct 
investment and expertise from  
around the world in various sec-
tors, including construction, 
education, health care and infra-
structure.

When establishing a business 
and making investments in the 
Middle East, Canadian compan-
ies should consider the following 
legal issues, which refer (where 
appropriate) to the United Arab 
Emirates (UAE) (rather than 
covering the entire Gulf Co-
operation Council (GCC) which 
includes Bahrain, the Kingdom 
of Saudi Arabia, Kuwait, Oman 
and Qatar). The UAE represents 
an obvious hub through which 
Canadian businesses can run 
their regional operations and 
make investments in the Middle 

East, and the UAE has historic-
ally accounted for most of Can-
ada’s trading activity in the GCC. 

Local ownership restrictions
Many Middle Eastern juris-

dictions impose requirements 
under  local company laws which 
restrict the level of foreign 
ownership of companies. For 
example, most companies incor-
porated in the UAE under local 
law must have at least one or 
more UAE nationals  as share-
holders, whose shareholding in 
the capital of the company must 
not be less than 51 per cent. 

As a result of these restric-
tions in the UAE and compar-
able restrictions in other Middle 
Eastern jurisdictions, invest-
ments by foreign entities in the 
Middle East are typically struc-
tured as minority investments. 
Investments must be structured 
to address the legal risks associ-
ated with minority ownership. 
Canadian businesses need to 

understand:
(1) what legal provisions exist 

under local law in the Middle 
East which provide for the pro-
tection of minority sharehold-
ers; and

(2) what additional protec-
tions can be incorporated into 
the legal documentation gov-
erning the relationship between 
Canadian investors and their 
local partners.

Key document protections 
and contractual arrangements

The comprehensive protec-
tions referred to in item (2) 
above will typically be incorpor-
ated into a shareholders’ agree-
ment or a similar document (for 
example, an investment agree-
ment or joint venture agree-
ment) and the related docu-
ments of the local company. 
These protections would include,  
among others, comprehensive 
veto rights, clearly defined infor-
mation rights, higher percentage 
voting thresholds for certain 
resolutions and a governing law 
of an acceptable jurisdiction.

In order to deal with the 
restrictions imposed on foreign 
ownership in the Middle East, a 

RAJ     
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market practice has evolved over 
the years for foreign investors to 
enter into additional contractual 
arrangements (for example, 
trust arrangements, nominee 
agreements, powers of attorney 
or license agreements) with the 
objective of giving the foreign 
investor sole control over the 
local company at both the man-
agement and shareholder level. 

A key risk associated with 
these arrangements is that they 
would likely contravene the 
concealment laws in place in 
most Middle Eastern jurisdic-
tions which prohibit such 
arrangements. That being said, 
there is some uncertainty as to 
whether the competent author-
ities would actually choose to 
enforce these laws, given that 
these arrangements are com-
mon practice in most Middle 
Eastern jurisdictions and have 
been a key factor to attracting 
foreign investment to those 
jurisdictions. For example, in 
the UAE, a concealment law has 
been passed but the enforce-
ment of the law is currently 
suspended. 

Free-zone 
and offshore companies

Because of the ownership 
restrictions under local laws in 
the Middle East, some foreign 
entities have opted to establish 
their operations and make 
investments in certain desig-
nated “free-zones” in some GCC 
countries, which generally per-
mit 100 per cent foreign owner-
ship. However, incorporating in 
a free-zone may preclude enti-
ties that are established and/or 
licensed within the free-zones 
from conducting business and 
having operations outside of 
these areas. 

Accordingly, Canadian busi-
nesses exploring the feasibility 
of establishing a presence in a 
free-zone need to consider 
whether any restrictions exist 
that may affect their proposed 
business activities. 

Canadian investors must 
keep in mind that any legal pro-
tections  they have as investors 
are determined by the law of the 
jurisdiction in which the com-
pany they invest in is estab-
lished. A number of private 
equity investments in the Mid-
dle East have been structured, 
when possible, through the use 
of an offshore company (such as 
the British Virgin islands or 
Cayman Islands). This means 
they have not invested directly 
in the operating businesses 
which were established under 
local law. 

These steps have been taken 
on the basis that private equity 

investors would avail them-
selves of the benefit of a legal 
regime which (i) provides them 
with rights as shareholders 
which are more analogous to the 
rights they would have under 
the laws of certain Western 
European and North American 
jurisdictions in which they are 
accustomed to doing business, 
and (ii) provides these investors 
with more certainty in  how the 
law will be interpreted and 

applied by the courts or other 
competent authorities. 

Directors’ duties 
and liabilities

Canadian businesses which 
appoint directors to the boards of 
Middle Eastern companies need 
to understand that they are sub-
ject to regimes which do not 
necessarily have directors’ duties 
comparable to those that exist in 
Canada. This may expose direc-

tors of Middle Eastern companies 
to personal liability and possibly 
even criminal sanctions, includ-
ing imprisonment. Therefore, 
Canadian businesses contemplat-
ing appointing a director to a 
local company in the Middle East 
must ensure they comprehend 
the scope of the responsibilities of 
directors under local law. 

Prior to making investments 
and establishing a presence in the 
Middle East, Canadian businesses 

will need to invest time to not only 
understand the local legal frame-
work, but also the acceptable mar-
ket practices in these jurisdictions 
and what foreign investors must 
do to address the requirements of 
Middle Eastern laws. �

Raj Dewan is an associate with 
WeirFoulds, LLP in Toronto.
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