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“Unbundle” Me!

Amendments Proposed by LSUC to the Rules of

Professional Conduct
John O'Sullivan

On October 8th, 2010 the Law Society of Upper Canada (LSUC)
wrote to the OBA asking for input on certain changes to the
Rules of Professional Conduct (RPC) being proposed by the
LSUC, to address the issue of limited scope retainers. Limited
scope retainers are agreements between a lawyer and client, un-
der which the lawyer provides services for part, but not all, of a
client’s legal matter.

The proposed changes include: the requirement for candid
advice as to the nature, extent and scope of the services being
provided by the lawyer; the requirement to provide a written
copy of the agreement between lawyer and client; and rules con-
cerning a lawyer’s communications with a person who is receiv-
ing limited legal service representation.

Two other amendments—a mechanism for deeming with-
drawal of representation by a lawyer, and a requirement of dis-
closure to the tribunal and opposing counsel of the scope of a
limited scope retainer—were included for comment, but are not
being considered for adoption at present.

The OBA prepared written submissions on the proposed
changes which were submitted on January 20th, 2011. The full
text of these submissions is available on the OBA website.

The matter will be reported to Convocation later this year.
The OBA's Position

The OBA's position, formulated by members of more than
a dozen practice area sections, is that as limited-scope retain-
ers are a long-standing reality in the corporate context and an
emerging reality in the litigation, administrative and family law
contexts, it is appropriate for the RPC and Commentaries to ad-
dress the issues that limited scope retainers give rise to.

First and foremost, the RPC changes and limited-scope ser-
vices generally, should, promote increased access to justice.

In particular:

(a) The recognition of limited-scope services in the RPC should
not be seen as an alternative to continued efforts to provide

financial assistance for vulnerable clients and to make the
justice system more affordable;

(b) Vulnerable clients must be protected by a requirement that
the client is given a clear explanation of the limits on the
service that will be provided. In addition, services must not
be limited inappropriately such that there is little or no val-
ue to the service provided;

(c) Changes to the RPC must not add unnecessarily to the time
and expense of a matter or adversely impact services. For
example, the proposed requirement for a written agree-
ment when a lawyer renders limited-scope advice, would
render the provision of duty counsel or legal clinic services
virtually impossible;

(d) In the litigation, administrative and family law contexts,
changes to the RPC alone are not sufficient. Corresponding
changes to the rules of practice (both in courts and tribunals)
and chariges to the law of negligence are also necessary;

-(e) While guidance from the RPC is helpful, the lawyer’s profes-

sionalism must ultimately be relied on for determining what
advice is appropriate concerning limited service retainers. It
must be clear there is no retreat from the rule thata client is
entitled to the undivided loyalty of the lawyer.

(f) Education undertaken by LawPro, the Law Society and oth-
ers would assist the profession in complying with its obliga-
tions when giving limited-scope advice.

Future implications for the profession

If the proposed amendments are adopted in the form rec-
ommended by the OBA, lawyers will have helpful formal guid-
ance from the LSUC on the practical issues that limited service
retainers give rise to. This guidance will inform the standard
of care expected of lawyers. And it will make life easier for On-
tario’s lawyers.

John O'Sullivan co-chaired, along with Morris Chochla, the OBA’s Limited Scope Legal
Services Working Group. He is a partner with Weir Foulds LLP in Toronto.
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