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The recent decision of the Federal Court in rosenberg Estate v. Canada (National revenue), 
2011 FC 445, provides a cautionary reminder that every effort should be made to ensure 
that tax returns are filed on time.

The case arose out of a request for the Federal Court to review the decision of the Canada 
revenue agency not to provide relief in respect of a penalty which was imposed for the late 
filing of the deceased’s terminal income tax return.

This was not a simple estate.  The deceased died intestate.  The court appointed a liquidator.  
There were disputes between the heirs.  There was an undeclared offshore bank account that 
ultimately resulted in a voluntary disclosure.  

The liquidator had instructed the deceased’s accountant to prepare and file the terminal 
return and quickly sent in a payment on account of the tax that might be owing.  For whatever 
reason, the accountant failed to file the return and a new accountant was retained, resulting 
in the terminal return being filed in September rather than by the end of april when it was 
required to be filed.  Significant late filing penalties were assessed.

among various applications to the Cra to provide relief from interest and penalties, the 
liquidator was unsuccessful in obtaining relief for the late filing penalty imposed in respect of 
the terminal return.

One could understand why the liquidator might be distracted with all the complexities.  It was 
clear that neither the liquidator nor the accountant had sufficient information to determine 
accurately the amount of tax owing by the time the terminal return was due.  Further, the 
liquidator had to deal with all the complications of an intestacy and disputes between the 
heirs.

In upholding the reasonableness of the tax authority’s decision not to relieve the penalty, the 
Federal Court made two significant findings:
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• The mere fact that the terminal tax return may not 
be complete and correct should not prevent it from 
being filed on time with a letter explaining that the 
tax has been estimated in the absence of all the 
information required to calculate the tax accurately. 

• The disputes between the heirs did not constitute 
extraordinary circumstances sufficient to justify 
cancellation of the late filing penalty.

Notwithstanding disputes or incomplete information, 
being vigilant to ensure that tax returns are filed on time 
must be a top priority for all persons engaged in estate 
administration.
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For over 150 years, the lawyers of WeirFoulds have been proud 
to serve our clients in their most difficult and complex matters. 
We are the firm of choice for discerning clients within our core 
areas of practice: (1) Litigation; (2) Corporate; (3) Property; and 
(4) Government Law. Within these core areas, as well as key 
sub-specialties, we address highly sophisticated legal challenges. 
We have acted in some of Canada’s most significant mandates and 
have represented clients in many landmark cases. reflecting the 
firm’s focus, our lawyers are consistently recognized as leaders in 
their chosen areas of practice and in the profession at large. To 
learn more about our firm, visit www.weirfoulds.com.

Information contained in this publication is strictly of a general nature 
and readers should not act on the information without seeking 
specific advice on the particular matters which are of concern to 
them. WeirFoulds LLP will be pleased to provide additional information on 
request and to discuss any specific matters. 

If you are interested in receiving this publication or any other 
WeirFoulds publication by e-mail, please let us know by sending a 
message to publications@weirfoulds.com.
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Estates, Trusts and Charities

Since the creation of the firm, our lawyers have been 
advising clients on all aspects of will preparation, 
family and business trusts, estate planning, business 
succession planning, capacity and guardianship issues, 
estate litigation, and estate arbitration and mediation. 
Our Estates, Trusts and Charities Practice is led by senior 
partners with a wide range of experience. Our practice 
members are active in the litigation, mediation and 
corporate and commercial areas of practice. Several of our 
members have been recognized as leading practitioners 
in their area of expertise in various legal directories.

Our clients include trust companies, charities, not-for-profit 
corporations, independent business owners, executors, 
estate trustees and individuals.
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