
Tenant Defaults – What to Do and What Not to Do: A

Short Checklist

February 24, 2011

By Krista Chaytor

DO’s

DO abide by notice and default provisions in the lease

The most common mistakes are:

(a) Counting Days Incorrectly.

(i) Are “days” defined as calendar days or business days?

(ii) Is there a reference to “clear days”?

(iii) Be sure to count both the length of notice required and the number of days before service is effective.

(b) Delivering by Courier. Although courier is a popular method of delivery, not all leases specifically refer to it as a proper method of

delivery of notice. “Personal delivery” may not necessarily mean delivery in person by courier. Other leases prohibit electronic delivery

(therefore, fax may not be acceptable).

(c) Non-rent Defaults. If the lease does not contain a default provision, the Ontario Commercial Tenancies Act fills in the gap and

allows for a termination for a rent default. It does not provide the same right for a non-rent default. Not all provinces have the same

type of legislation.

DO check for construction liens before terminating a lease for a rent default

A lien properly registered against a leasehold improvement is not discharged on termination of a lease unless the landlord has given

the lien holder notice of the termination in accordance with the Ontario Construction Lien Act and the right to pay the arrears of rent

in order to preserve the lien.

DO notify the indemnifier or guarantor

Some indemnity/guarantee agreements do not require that notice be given to the indemnifier or guarantor. Nevertheless, such notice

can be given with little effort and may assist in any future action by or against the indemnifier/guarantor.

DO accelerate rent



If a landlord wants to make it more difficult for a tenant to seek relief from forfeiture, it should accelerate the rent before the

termination. It can then argue that a tenant seeking relief from forfeiture is required to pay all of the rent in arrears (including the

accelerated rent) before obtaining such relief.

DO enforce interest provisions in the lease

Charging interest encourages tenants to pay on time. In addition, if a landlord does not enforce interest provisions during the term of

the tenancy and/or at the time of termination, a tenant may argue that the landlord has waived its right to interest.

DO have a clear statement of account ready

In certain situations, a termination may be improper if the landlord has misstated the amount of the arrears of rent. Take the time to

ensure, as landlord, that you have properly calculated the amount owing.

DON’Ts

DON’T accept a surrender or keys

If a landlord accepts the keys when a tenant is in default, the tenant may argue that the landlord has accepted a surrender of the lease

(rather than terminated the lease). The consequence of a surrender is that the lease comes to an end by agreement, leaving the

landlord unable to sue for the rent owing over the balance of the term of the lease. Some counsel attempt to circumvent this risk by

way of letter; it is not always clear that a letter is enough to prevent the finding by a court of an acceptance of surrender.

DON’T dispose of abandoned property

(a) Does the Repair and Storage Liens Act apply?

(b) Is any of the property subject to PPSA registration? There may be a registered lender waiting in the wings (or unaware of the

default) who has rights to the personal property of the tenant. You may be able to negotiate with this lender.

(c) Is there a lien on the property for unpaid taxes? The truth is, you may not know. Tax information is private, and ministries and

government agencies are unlikely to provide you with the information you need in time to make the right decision.

(d) Is it really “abandoned”? Many commercial leasing lawyers have written on the subject, and there is no general consensus on how

long you must wait before you remove items. There is case law, however, indicating that even tenants who have appeared to have

abandoned their goods have not done so leaving the landlord liable for conversion and damages.

DON’T ignore a breach of a law or by-law by the tenant

In many instances, a landlord can become directly responsible for a tenant’s breach of a law or a by-law such as a building code

violation, a breach of the fire code or permitting the operation of a gaming house. A landlord whose tenant is “behaving badly” should

speak to counsel quickly about the appropriate course of action; as waiting it out or otherwise delaying could be more costly than you

would imagine.

More recently a landlord’s liability for knowingly allowing a tenant to breach copyright has been considered by the courts. Does a

failure to enforce a right of termination for a breach of a law amount to “authorizing” the breach of copyright? Remember, there is a

difference between an established “breach” of law (that is, a conviction), and having been “charged” with a criminal offence.



DON’T’ do anything if there is a trustee or receiver unless you speak to a lawyer first

A landlord’s rights when a tenant is insolvent are different depending on whether there is a receiver in place, a bankruptcy or a

reorganization. In most cases, a “stay” applies that prevents the landlord, by federal law, from terminating the lease.

DON’T terminate in the middle of a distress

If a distress has been commenced, complete the distress or abandon it entirely before terminating the lease. Before distraining in the

first place, be sure the potential reward outweighs the risks (and the real cost of the distress).

DON’T re-lease the space too quickly (that is, before you know what is likely to happen with the defaulting tenant)

Remember that, even if the law is on your side,

(i) there is relief from forfeiture available to tenants in some cases,

(ii) there are appeal periods after court victories, and

(iii) some tenants just will not leave right away.

DON’T change the locks if there is someone in the premises

Believe it or not, this could amount to forcible confinement, which is an offence under the Criminal Code of Canada.

DON’T expect the police to intervene

They are interested in enforcing criminal law, but not in enforcing civil contracts.
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